ARBITRATION REGULATION

PROCEDURE FOR ARBITRATION

PREAMBLE

Article 1

1. The CÂMARA BRASILEIRA DE MEDIAÇÃO E ARBITRAGEM EMPRESARIAL, hereinafter CBMAE, is an organ of the Confederação das Associações Comerciais e Empresariais do Brasil - CACB system, and is an institution devoted to the solution of disputes by arbitration, based in the Brazilian Arbitration Law No. 9,307 of 23.09.1996, and international treaties on the subject applicable in Brazil.

2. The CBMAE maintains chambers in cooperation agreements around the country, operating systems with the same cost and same quality standard across the country through the so-called CBMAE´s network.

3. Parties that agree to submit their dispute to the solution by CBMAE´s network, are bound by this regulation, recognizing the plan and exclusive original jurisdiction of CBMAE´s network in your final solution, in the form of legislation.

4. CBMAE´s network itself does not solve the disputes submitted to it, but strictly manages and monitors the development of arbitration in the form of this Regulation.

5. The omissions shall be resolved by the Arbitrator or Arbitration Court involved on the procedure and/or alternatively the Chief Executive Officer, ad referendum of the Advisory Council.

6. The Arbitration Regulation of the CBMAE´s network will apply whenever the compromise clause, that stipulates the adoption of rules of arbitration of CBMAE´s network, or even when it is adopted by agreement between the parties whenever the adoption of these rules that appear on a written document.

7. If there is no arbitration clause, the party wishing to institute arbitration procedure shall communicate its intention to the General Secretariat of CBMAE or any chamber of the network, in the latter case, with a copy of the notice to the General Secretariat, headquartered in SCS Quadra 03, Bloco A, No. 126, Ed CACB, Brasilia / DF 70313-916, as well as the name, address and complete qualification (s) of other (s) part (s), the object of the dispute and its estimated value, attaching a copy of the contract, if any.

8. The Secretariat of the chamber will send to the other party a copy of the request for arbitration, as well as other documents previously provided, inviting it to within 15 (fifteen) days of its receipt, to manifest your assent to the arbitration. This procedure will be done by a document sent by the Secretariat itself, in which, after acceptance, the defendant must sign and return to the Secretariat of the chamber, observed the period above.

9. After the outbreak of the defendant agreeing to the arbitration, the Secretariat of the chamber prompts the parties to appoint, within 7 (seven) days, an arbitrator from the components of the Body of Experts.

NOTICE OF ARBITRATION

Article 2

1. Parties that agree in writing, to settle their disputes, derived or not from contracts, through arbitration with the compromise clause, according to the regular CBMAE´s network, in term, opportunity for the commencement of the arbitration, must send to the General Secretariat of CBMAE or any chamber of the network, in the latter case, send a copy to the General Secretariat, based in SCS Quadra 03, Bloco A, No. 126, Ed CACB, Brasilia / DF 70313-916, a notice of arbitration, in writing, with or following:

I. An application for the conflict to be submitted to arbitration;

II. Names, addresses, telephone numbers, facsimile, e-mail of the parties in the arbitration and of their representatives, assistants and/or lawyers;

III. Copy of contract or document that provides the compromise clause or the arbitration agreement;

IV. The petition to demand with the exhibition of the reasons of fact and law on which the conflict is based, specifying the claims presented by the plaintiff against the other party in the arbitration, the proposed solution or remedy sought and the amount claimed;

V. Exposure of subjects about which the parties have already put an agreement in writing, such as the place of arbitration, the language, the number of arbitrators and their qualifications, and the substantive law or rule of law will be adopted for the trial, in terms of what to article 1 of Law 9.307/96;

VI. The appointment of an arbitrator, in the case of an arbitration that will take place with three arbitrators;

VII. Proof of payment of the initial fees established in accordance with the scale adopted by the CBMAE´s network;

2. The notice of arbitration, accompanied with the initial petition may be sent directly to the other party, with a copy to the elected body to administer the procedure.

3. Upon receipt of the notice of arbitration, the Secretariat of the chamber should provide the immediate institution of the arbitration procedure, making all the arrangements necessaries to the arbitration, if it considers valid the Convention, at which time will communicate the parties of the demand to give them knowledge of the incident, referring them to the notice of arbitration, if it has not been sent by the respondent, as what is provided in item 2 above, and designating the date for the first meeting between the parties, which shall not exceed thirty days from the date of receipt of this notice .

4. For the purposes of this Regulation deemed to be received in place of last residence or last known place of business, all communications delivered to the recipient personally or by his attorney, by fax, registered mail, airmail or e-mail or any other means agreed by the parties.

TERMS

Article 3

1. For the purposes of this Regulation deemed to be received in place of last residence or last known place of business, all communications delivered to the recipient personally or by his attorney, by fax, registered mail, airmail or e-mail or any other means agreed by the parties.

2. For purposes of computation of time the communication shall be deemed received on the date of its receipt.

3. For purposes of computation of any period specified in this Regulation, the initial term will be the following day of the receipt of a notification, communication, statement or proposal.

4. If the last day of that period falls on a non-working day or public holiday in the place of residence or of business of the addressee, the period will be extended until the next business day. When the holidays and non-business days occurs during the course of time, shall not be computed by adding the day of paralysis on the whole.

5. The claim of irregularity or failure on the term in the import-term validity of the act committed by another party.

6. The time of the terms periods will be counted from the confirmation of his science, in cases of presumed faxing or e-mail, by proof of dispatch issued by the issuer through.

RESPONSE

Article 4

1. The respondent will have 15 (fifteen) days to manifest itself in response on the notification received indicating its arbitrator, or, in praising the single arbitrator jointly with the applicant, and present its defense, which should refer to exposure the reasons of fact and law, the proposed solution or remedy sought, and the amount claimed is based on which the plaintiff, still manifesting on the place of arbitration, the language, number of arbitrators and their qualifications, and on the substantive law or rule that will be adopted for the trial, attaching the documents in his application that his wants to support his defense, or refer to documents and other evidence will show.

2. In its answer, the plaintiff may make a counterclaim, in 5 (five) days, based on the same contract, or enforce a right based on the same contract for the purposes of compensation.

3. If there is no consensus on the choice of place of arbitration, the parties, the CEO, until be finally formed the arbitration, will determine the place of arbitration for the initial of the procedure, taking into consideration the arguments of the parties and the circumstances of the arbitration.

4. Unless the parties booth determine otherwise, the(s) language (s) of the arbitration will be the ones of the documents containing the arbitration agreement, subject to the power of the Arbitration Tribunal to determine otherwise based upon the contentions of the parties or the circumstances of the arbitration.

MODIFICATIONS OF THE APPLICATION OR DEFENCE

Article. 5

1. In the course of the procedures the parties may amend or supplement the application, the defense or counterclaim, provided that within the scope of the arbitration agreement, unless the Arbitration Tribunal considers it inappropriate to set up such amendment or supplement, claiming the delay that is formulated, the damage it may cause the other party or any other relevant circumstance.

2. The arbitrator or Arbitration Tribunal or the Director of the chamber, if the court has not yet been formed, may extend any deadlines established in this article considers such an extension is justified.

ARBITRATOR

Article. 6

1. The parties may appoint arbitrators by simple statement in writing, of their choice in a request sent to the secretary of the chamber.

2. The parties may appoint their arbitrators between the professional members of the Body of Experts registered by the chamber. If, however, the parties wish to indicate any external arbitrators, such information should be submitted to the Advisory Council of the entity, which can veto, with reasonable motives, the name or names indicated.

3. The parties may appoint substitutes to arbitrators or choose to delegate unto themselves the choice of their replacements.

4. The arbitrators are always chosen an odd number, working the third arbitrator as a breaker and President of the Tribunal. When the parties choose to work with three arbitrators, each party will appoint one arbitrator and the two arbitrators appointed indicate the third umpire.

5. The Chamber´s decisions of concerning the appointment, confirmation, challenge and replacement of the arbitrator are final 

6. If the parties fail to reach an agreement on the number of arbitrators within the period stipulated in Article 2, the Director of the Chamber shall appoint a single arbitrator, and his deputy, members of the Body of Experts, unless the Chamber, in its sole discretion , determines that three arbitrators are appropriate because of the complexity and extent of the dispute.

7. In the appointment of arbitrators by the Director of the Chamber shall be taken all necessary measures to guarantee the maintenance of the principle of impartiality and independence, taking into consideration, in international arbitration, the advisability of nominating persons of different nationalities of the parties in conflict.

8. The removal of an arbitrator by any of the causes listed in the law implies automatic naming of his replacement, who will take charge on the same date of the disqualification or removal.

9. There can be only refusal of an arbitrator in the motives described by Law 9.307/96, in writing and stating the reasons for this.

10. If either party that has signed the arbitration clause or after agreeing with the establishment to arbitration fails to appoint its arbitrator and alternate, or refuse to sign the Statement of arbitration within the period stipulated in Article 9, the Director of the Chamber shall appoint among names that make up the Body of Experts, and his replacement arbitrator to resolve the dispute, continuing the procedure.

11. Arbitrators acting under these rules for the arbitration shall adopt the Code of Ethics edited by Conselho Nacional das Instituições de Mediação e Arbitragem - CONIMA, or in international arbitration, the Code of Ethics of the International Bars Association – IBA.

DUTY of diclosure and argumentation related to prevent, suspicion and COMPETENCE.

Article 7

1. Before accepting the appointment, the arbitrator shall disclose to prospective Chamber anything that might give rise to justifiable doubts to his impartiality and/or his independence. If at any stage of the arbitration, any new facts happen that may give rise to such doubts, the arbitrator shall promptly disclose such circumstances to the parties and the Chamber.

2. The tribunal shall have the right to decide its own jurisdiction, including any objections regarding the existence, scope or validity of the arbitration agreement, which will be treated as an agreement independent of the other terms of the original contract.

3. The party wishing to raise issues relating to the jurisdiction of the arbitrator/arbitration tribunal or the possibility of using arbitration on the cause, must do so no later than three days before the initial meeting provided for in Article 20.

4 .. The court may decide Pleas such as a preliminary matter or as part of the final award.

REPRESENTATION AND PLACE OF MEETINGS

Article 8

1. Any party may be represented by qualified attorneys and/or legal representatives in the arbitration. The names, addresses and phone numbers of representatives shall be communicated in writing to the registry of the Chamber.

2. The tribunal may hold meetings or hear witnesses or inspect property or documents at any place it considers appropriate, which will be communicated to the parties in advance of at least ten working days in writing, that may be present in such procedures.

INITIAL MEETING AND THE ARBITRATION TERM 

Article 9

1. Ten days after presentation of the defense, will hold an initial meeting with the parties and the arbitrators. This meeting will be settled any lingering doubts about the conflict, will be accepted by the arbitrators the duties of arbitration and shall be recorded the particulars provided for in paragraph 2 below, except if one or some of these data are provided in the previous contract between the parties, reducing such understandings the term, including on the alternative of the dispute be submitted prior to mediation, according to the proper regulation.

2. The Technical Director of the Chamber, with the assistance of the arbitrators or the sole arbitrator on behalf of the parties within prior express, is authorized to register the arbitration term, beginning then the arbitration. The arbitration term shall contain:

I. The names and qualifications of the parties;

II. Constitution and appointment of attorneys, representatives and technical assistants;

III. Object of the conflict, with its limits and specifications according to stakeholder interests;

IV. Degree of confidentiality of the allegations, facts, documents, business interests or advertising decisions;

V. Convention on addressing incidents reports;

VI. Authorization to appoint experts or technical experts;

VII. The amount of demand;

VIII. The name, profession and domicile of the arbitrator or arbitrators, or if applicable, identification of the entity to which parties delegated the appointment of arbitrators;

IX. The place where the award will be given;

X. The language that will develop the procedure.

3. The parties may join the arbitration term documents it deems appropriate or refer to documents and evidence it will present.

4. If the plaintiff does not attend on the day appointed for the initial meeting, the procedure will be terminated, accounting for costs such party incident. Not attending the meeting with the defendant, the Technical Director of Chamber, listening to and analyzing this part of the documents submitted, will define the elements of the Term of arbitration, it will be so drawn up, making sure no-shows or missing part of the recalcitrant, and continuing the proceedings.

PROCEDURAL RULES AND JUDGEMENT

Article 10

1. The rules of procedure and its incidents will be the ones of this Regulation, the ones of Law 9307/96 and further established by CBMAE unless the parties by common treaty, adopt a different procedure.

2. If the parties do not make the statement of laws or rules they wish to apply to the dispute, the arbitrator/arbitration tribunal will use laws or rules they consider appropriate.

3. In conducting the procedure, the arbitrator/arbitration tribunal shall take the necessary and consistent provisions compatible with principles of informality and speed. The arbitrator may waive formalities or create some procedural innovation in the rites, as long as they are assured of the principles of equality and full defense of the parties.

4. The arbitrator/arbitration tribunal may, in its sole discretion, at any time of the procedure requires the submission by either party of a summary of the documents that supports the claim, determine evidence, dismembering procedures to exclude cumulative or irrelevant testimony and direct the parties to focus on the presentation of issues whose decision to close the case.

5. All demonstrations or documents submitted by the parties will have to be provided in sufficient number of lanes to be delivered to other parties and the arbitrators, they must be delivered to the secretary of the Chamber. The original document will be used for the formation process. Failure to obey this rule will result in removal of the attached document.

6. Unless otherwise of the parties or the arbitrator/arbitration tribunal, all notices, statements and written communications may be sent by any means that can be undoubtedly proven.

EVIDENCE

Article 11

1. Each party shall have the burden of proving the facts that support his defense. However, at any stage of the procedure, the tribunal may order parties to produce evidence it deems necessary or appropriate.

2. The delivery of confidential material will be subject to specific consideration of convenience and opportunity for the arbitrator, subject to the rules set forth by the parties.

3. If a party, duly invited to produce evidence or to take any other action, do not do in the terms, the time limit set by the tribunal, without showing sufficient cause to do so, this may render the arbitration award only on the evidence presented to him.

4. At the request of either party, or at its sole discretion, at any stage of the procedure, the arbitrator/arbitration tribunal shall hold meetings for the presentation of oral evidence produced by witnesses, experts or closing arguments.

MEETINGS AND WITNESSES

Article 12

1. The parties shall be notified of the date, time and place of all meetings that are necessary to make their achievement, at the sole discretion of the Arbitration Tribunal, in advance of 10 (ten) working days.

2. Should be communicated to the Secretariat the need for the presence of interpreters, translators or auctioneers at the meeting, at least five working days. Documents in foreign languages must be translated by a official translator, unless the parties have waived this requirement. Given the need, the arbitrator shall grant the President the task of translators, interpreters and auctioneers, the professionals registered by the camera, whose work should be completed by 3 (three) days before the meeting.

3. Each party shall give the tribunal the names and addresses of witnesses they intend to present, the subject of their testimony and the languages in which such witnesses will give their testimony.

4. The meetings will be confidential unless the parties by mutual consent establish otherwise. The court, however, may determine that any witness retire during the testimony of other witnesses. The Arbitration Tribunal may determine the manner in which witnesses are heard.

5. The testimony of witnesses can be accomplished through written and signed, video conferencing, or otherwise using the advanced technology as a means of communication of data, voice and image, from that data, voice and image that can be recorded in a magnetic information storage.

6. The arbitrator/arbitration tribunal shall take into consideration applicable principles of legal privilege, as well as determine the admissibility, relevance, materiality and weight of the evidence.

PROVISIONAL MEASURES OF PROTECTION

Article 13

1. The tribunal, at the request of the parties in consensus, may take interim measures it deems necessary to guarantee the object of litigation, including injunctive relief and protection or conservation of property, such as providing the goods to be deposited in the hands of a third, or that dispose of perishable goods.

2. The interim measures of protection may be stipulated in the form of interim report.

3. The tribunal may, if deemed necessary, require security for the cost of interim measures of protection.

4. Requests for Interim Measures of Protection addressed by any party or arbitrator to a judicial authority shall not be considered incompatible with the Arbitration Agreement, nor will feature a waiver of his election.

EXPERTS

Article 14

1. The tribunal may appoint one or more experts to inform in writing, on specific matters that it determine. A copy of the expert assignments, fixed by the tribunal will be forwarded to the parties.

2. The parties shall inform the expert all that he request from them, providing for consideration of the expert all requested documents and property pertinent that may be required. Any disagreement between the parties and the expert about the adequacy of the information or presentation of goods shall be settled by arbitration report.

3. Once received the report of the expert, the tribunal shall send a copy to the parties to whom will be offered the opportunity to express in writing their opinion on the report, and request the tribunal to the meeting to question the expert. The parties are guaranteed the right to examine any document that there is expert referred in his report.

4. At the meeting that the parties can question the expert is guaranteed the right to be accompanied by technical assistants to provide expert testimony about the controversial aspects of the Report. Shall apply to this meeting the provisions of Article 12.

THE ARBITRATION DECISION

Article 15

1. The award must reflect the majority vote, if there is no majority agreement, the valid vote will be the one of the President of arbitrator tribunal, although for such purposes, the President may also consult the other.

FORM, TERM AND EFFECT OF THE ARBITRAL AWARD

Article 16

1. The award will be in writing and shall be final and binding by the parties. Every Award shall be binding on the parties. By submitting the dispute to arbitration under these Rules, the parties undertake to carry out any Award without delay and shall be deemed to have waived their right to any form of recourse insofar as such waiver can validly be made.

2. The deadline for the Arbitration Tribunal render an award is counted from the date of signing the arbitration term referred to in Article 9.

3. The court will substantiate the reasons for his decision, unless the parties agreed to dismiss the reasons.

4. In addition to the final award, the Arbitration Tribunal may dictate decisions provisional, interlocutory, or partial.

5. Only with the consent of the parties the Arbitration Tribunal may publicize the award.

6. Before the Secretariat notify to the parties the award, the Arbitration Tribunal on its own initiative, may submit to the Technical Director of chamber, a request for verification and correction of material errors of typing, calculation or typographical errors that may confuse or lead to errors in execution of the order, the Technical Director will have the non-renewable term of 5 (five) business days to verify such corrections or state its reasons why it does not.

8. By the time that the Arbitrator Tribunal utter the award the arbitration ends.

LAW AND "AMIGABLE COMPONEDOR"

Article 17

1. The applicable law to the dispute shall be that indicated by the parties. If the parties omit the indication of background law, the tribunal shall apply the law in accordance with the rules and laws as it deems appropriate.

2. The Arbitration Tribunal shall decide as "amigable componedor" or "ex aequo et bono", only in cases expressly authorized by the parties.

3. In arbitrations involving the interpretation of contracts, the tribunal shall decide in accordance with the terms of the contract and take into consideration the usages of business and trade applicable to the contract.

TRANSACTION OR OTHER FORMS OF ENDING THE PROCEDURE

Article 18

1. In the event the transaction between the parties before the date on which the award eil be uttered, the tribunal will order the ending of the procedure and will record the transaction in form of declaratory award, the agreement reached between the parties. For this award is not necessary to have justification.

INTERPRETATION OF THE AWARD

Article 19

1. By the moment the parties are official notify of the award, within 15 (fifteen) working days, they could request the tribunal to interpret the sentence of any doubt or obscurity. The incident will be solved by the arbitrators within 5(five) business days, following receipt of the request for interpretation, which will be made, at the same time, to the other party of the arbitration. The present observations will be part of the award, the shares being quoted on the terms of this extension.

 

CORRECTION OF THE AWARD

Article 20

1. Within the same deadline established in Article 19 above, either party may request the Arbitration Tribunal, that shall report immediately to another party of the arbitration, to correct any clerical, calculation, computational, copy, typographical, or any other error of similar nature. The court will provide the necessary corrections, within 5 (five) working days of receiving the request.

2. Corrections will be in writing and they will apply the rules of Article 16.

ADDITIONAL AWARD

Article 21

1. The parties may request the Arbitration Tribunal to utter additional sentence in the event of any failure found about any point that should have been appreciated by the award.

2. The tribunal will complete the award if considered that there was a failure and decide on the relevance of further mettings and trials.

3. In the procedure for the additional award will apply the rules of Article 16.

COSTS

Article 22

1. The tribunal shall fix the costs of arbitration in the final award. The costs may include:

I. Fees, travel costs and expenses of the arbitrators indicated individually;

II. Cost of assistance to the court, including its experts, translators and interpreters;

III. Costs related request for emergency measures;

IV. Travel expenses and other expenses for witnesses, with the approval of the Arbitration Tribunal;

V. Costs incurred in the defense of the party to whom the award benefited, assuming that such expenses have been claimed during the procedure and only to the amount the court determines to be reasonable;

VI. Chamber expenses with management and other services spending for the proper conduct of procedure, not provided for under the administration fee.

2. The costs of registration, procedure, administration and arbitrators fees shall be determined by chance in the start of arbitration in accordance with the chamber’s scale effect at the time of the beginning of the procedure.

3. The costs of arbitration could be part of the agreement of the parties by the opportunity of writing the Arbitration Term. If the parties do not come into agreement regarding the payment, the tribunal shall fix the costs taking into account the principle of reasonableness and the circumstances of the case.

DEPOSIT OF COSTS

Article 23

1. The deposit for payment of fees and expenses related to the arbitration will be conducted in accordance with the Arbitration Costs of CBMAE.

FINAL PROVISIONS

Article 24

1. All acts performed without the presence of the missing part, shall be made available in accordance with item 6 of Article 10.

2. If any party duly informed to submit documents do not provide the presentation within the period fixed by the tribunal without impeding reason to invoke relevant, the tribunal may dictate the award based on the evidence available to it.

3. Shall be deemed waived the right to object to the breach by any party to the arbitration of any provision of this Regulation, without having been promptly expressed such an objection.

4. The CBMAE’s Bylaws shall provide for the rules applicable to special procedures, organization and functioning of the entity, and becomes part of this Regulation.

5. The amendments to this Regulation shall be in accordance with the provisions of the CBMAE’s Statute.

6. The parties are jointly liable for the costs and fees by the entity, but may, among themselves, agreeing on different formulas to be responsible for them. 

This Regulation shall enter into force from the date of his record in the registry office

